STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS

Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING:

BY:

LANDOWNERSHIP:

TMK:

AREA OF USE:

AREA OF PARCEL:

LOCATION:

SUBZONE:

DESCRIPTION OF AREA:

Honolulu, Hawaii

November 17, 2006

Conservation District Enforcement File MA 07-15
Regarding Unauthorized Construction of a 100,000 Gallon
Potable Water Tank; Unauthorized Construction of a
Road/Utility Easement; Unauthorized Drainage Easement;
Unauthorized Placement of Utility Poles; Multiple
Unauthorized Tree Removal, Unauthorized Grubbing,
Grading and Land Clearing; Unauthorized Accessory Fence
Structure '

Developer CGM, LLC. and
Wahi Ho’omalu Limited Partnership

Wahi Ho’omalu Limited Partnership
(2) 3-3-002:001

~ 1.173 acres

~ 834.016 acres

Wailuku, Maui

Resource

The subject site is approximately (=) 1.173 acre area of TMK (2) 3-3-002:001 located in
the Wailuku District, Central Maui on the northeast windward slopes of the West Maui
mountains just north of Iao Valley within the Resource subzone. The elevation of the
project site area ranges from = 720’ to 820’ above mean sea level. lao Stream is
approximately .255 miles to the south and the Maniania irrigation ditch runs from south
to north just east of the project site area. In this particular area, the Maniania Ditch
defines the State Land Use Boundary between the Conservation District and the
Agricultural District (Exhibit 1, 2, 3, & 4).

ITEM K-2
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According to information provided by CGM, LLC’s Counsel, the land type of the subject
area is classified by the NRCS as primarily rRR or Rough Broken Land utilized for
watershed and wildlife habitat. In places it is also used for pasture and woodland. The
Soil Survey Report places these soils in capability subclass VII that have very severe
limitations that make them generally unsuited to cultivation and limit their use largely to
pasture or range, woodland, or wildlife.

The subject area is noted as the proposed Lot A-1-A that is a portion of Lot A-1 of the
Iao Valley Large Lot Subdivision. The project area is adjacent to the Wailuku Country
Estates, an agricultural subdivision developed on lands formerly cultivated by C. Brewer,
Ltd. Though part of the former C. Brewer plantation holdings, this area underwent
reforestation in the 1930’s with plantings of introduced tree species such as Formosan
Koa, Albizzia, and Ironwood. According to information submitted, no archaeological or
cultural features were located or found within the project site area. The State Historic
Preservation Division concurs with this finding (Exhibit §).

ALLEGED UNAUTHORIZED LAND USES:

On September 20, 2006, a Conservation District Use Application (CDUA) was filed on
behalf of CGM, LLC. for an After the Fact permit for a 100,000 Gallon potable water
storage tank (reservoir), an easement for roadway/utility purposes and an easement for
drainage over-flow. In addition, CGM, LLC, also proposed a subdivision for 0.551-acre
parcel for the reservoir site together with the two easements as the subject tank site and
easement has been under the control and operation of the Maui County Department of
Water Supply since the completion of the adjacent subdivision in 2002/2003.
Unauthorized land uses within the Conservation District were noted in the application
and an enforcement case was initiated (Exhibit 6).

Unauthorized land uses within the Conservation District include:

e A 100,000-gallon high-level potable water storage tank to serve 49 agricultural
lots within the adjacent Wailuku Country Estate (formerly the Puuohala Mauka
Ag Subdivision). The stainless steel tank sits at a finished grade at the 801’
elevation and it’s dimensions are 31’ in diameter and 20’ high (Exhibit 7).

e An= 19, 612 ft*> easement (Easement 1) for access and utility purposes in favor
of Lot A-1-A, the County of Maui and Maui Electric Company, Ltd.  The 12’
wide concrete access road runs west from Kamaile Street Between Lots 138 &
139 of the Waluku Country Estates entering the Conservation District after
passing over the Maniania Irrigation Ditch that runs along the western edge of the
subdivision and is approximately 633 feet to Lot A-I-A. Access to the project
site is controlled by Maui County Department of Water Supply through a locked
gate at Kamaile Street (Exhibit 8).

e A 1,178 ft* easement for drainage over-flow (Easement 3) in favor of the County
of Maui (Exhibit 9).
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e The application states, “Considerable clearing of vegetation and some physical
impact to the land during construction of the water storage facilities and the
roadway in the late 2003.” Plans show prior and proposed grade of areas cut and
filled (Exhibit 9, 10 & 11).

e Placement of utility poles for electrical services. Electricity is a required utility
for the operation of the water system (Exhibit 12).

e Photographic evidence documents the road and tank site intrusion through tree
growth. The evidence suggests the removal of several large trees (Exhibit 13 &
14).

e The tank site is entirely enclosed by a 6’ high chain link fence (Exhibit 15).

REFERRAL OF ALLEGED VIOLATIONS TO THE LAND BOARD RATHER
THAN THE HEARING OFFICER/ADMINISTRATIVE PENALTY SYSTEM
(HOAPS):

A decision was made to refer the subject alleged violations to the Board of Land and

Natural Resources rather than HOAPS because the seven violations are alleged in a

single report. HOAPS draws a distinction between Level I and Level II violations. Level

I violations are of the more serious category and must be referred to the Board of Land

and Natural Resources, while Level II violations may be processed through HOAPS.

HOAPS includes criteria for determining Level I and Level II violations. In this case, the
subject alleged violations rise to Level I because of the number of violations.

RESOLUTION OF UNAUTHORIZED LAND USES:

Conservation District

Chapter 13-5, Hawaii Administrative Rules (HAR) and Chapter 183C, Hawaii Revised
Statutes (HRS), regulate land uses in the Conservation District by identifying a list of
uses that may be allowed by Conservation District Use Permit. The chapters also provide
for penalties, collection of administrative costs and damages to state land for uses that are
not allowed or for which no permit has been obtained. Chapter 13-5 HAR defines "land
use" in part as: the placement or erection of any solid material on land or the grading,
removing or dredging of any material or natural resource on land or the construction,
reconstruction, demolition, or alteration of any structure, building, or facility on land.

The unauthorized construction of a 100,000 Gallon potable water tank; unauthorized
construction of a road/utility easement; unauthorized drainage easement; unauthorized
placement of utility poles; unauthorized multiple tree removal; unauthorized grubbing,
grading and land clearing; and the unauthorized accessory fence are seven separate land
uses that occurred in the Conservation District without approval, and therefore allegedly
violate the above chapters. This report and staff recommended conditions seek to resolve
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the seven subject Conservation District violations. Pursuant to Chapter 183C, HRS, the
maximum fine for a conservation district violation is $2,000.00 per violation, or
$2,000.00 per day.

DISCUSSION:

According to the submitted application, at the time that the improvements were
constructed, it was believed that all of the off-site utilities for the adjacent Wailuku
Country Estates were within the State Land Use Agricultural District. It was believed
that the Forest Reserve boundary and the Conservation boundary were the same.
However, in this case, the Conservation boundary extends below the Forest Reserve
boundary and includes the subject improvements. The on-line Maui County Real
Property Assessment Division states the Property class as AGRICULTURE and
CONSERVATION for the subject parcel (Exhibit 16 & 17).

Staff notes, Wailuku Country Estate’s developer, CGM, LLC completed the purchase of
the subdivision site in August of 2002. By February 26, 2003, the County of Maui Land
Use & Codes Administration Department of Public Works and Waste Management
issued a Building Permit for the subject tank (Exhibit 18). By January 2004, the
unauthorized construction of a 100,000 Gallon potable water tank; unauthorized
construction of a road/utility easement; unauthorized drainage easement; unauthorized
placement of utility poles; multiple unauthorized tree removal; unauthorized grubbing,
grading and land clearing; and the unauthorized accessory fence was completed.

The landowner, Wahi Ho’omalu Limited Partnership, LLC allowed the siting of the
improvements within the Conservation District portion of his land. CGM, the developer
of the water system improvement apparently failed to review Hawaii State Land Use Law
prior to initiation of construction. The County of Maui failed to properly review the
application and approved land uses that were not within their jurisdiction.

Staff notes in late August 2004, the Project Contractor corresponded with the State Land
Use Commission and requested review of the State Land Use District of the area.
However, by then, the improvements were near completion.

Staff notes, although the subject area is reforestation of introduced flora, it provides
avifauna habitat and a buffer to the Forest Reserve. Aerial photos of vegetation of the
subject area clearly illustrate the delineation of agricultural mono crop vegetation versus
mixed vegetation of large mature trees (See Exhibit 8, 13 & 14). The water storage tank
and accessory land uses are an intrusion into the Conservation District. Maps of the
Waiehu/Wailuku area illustrate the urban creep towards the Conservation District (See
Exhibit 2, 3 & 4, Exhibit 19). State Land Use Law provides State Land Use Districts to
direct and attempts to control growth while protecting important agricultural lands and
conserving, protecting and preserving the natural resources of the Conservation District.

Staff believes that agents of CGM, LLC, as a Developer of various properties in Hawaii
must familiarize themselves with Hawaii State Land Use law and acquire full knowledge
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that approvals will be required from the State Department of Land & Natural Resources
prior to initiation of any land use within the Conservation District. Staff believes that the
landowner has the responsibility to insure that Conservation District Rules and
Regulations are adhered to on his property that lies within the Conservation District.
Staff believes that the County of Maui must improve their review of land use applications
to insure proper jurisdiction and to assure proper approvals are obtained prior to
construction. Staff is recommending the maximum penalty for each violation.

This submittal and notice of the Board's meeting will be sent to CGM, LLC.’s Counsel by
certified mail.

FINDINGS:

1. That the Developer, CGM, LLC. did in fact, authorize, cause or allow
seven separate unauthorized land uses on the subject parcel to occur; and

2. That the seven unauthorized land uses occurred within the State Land Use
Conservation District, Resource subzone.

AS SUCH, STAFF RECOMMENDS AS FOLLOWS:

That, pursuant to Chapter 183C, Hawaii Revised Statutes (HRS), the Board find the
Developer, CGM LLC. in violation of Chapter 183C HRS and Chapter 13-5, Hawaii
Administrative Rules (HAR), and is subject to the following:

1. CGM, LLC is fined in seven instances for violating the provisions of Chapter
183C, Hawaii Revised Statutes (HRS), and Chapter 13-5, Hawaii
Administrative Rules (HAR), for the unauthorized construction of a 100,000
Gallon potable water tank; unauthorized conmstruction of a road/utility
easement; unauthorized construction of a drainage easement; unauthorized
placement of utility poles; multiple unauthorized tree removal; unauthorized
grubbing, grading and land clearing; and the unauthorized construction of an
accessory fence by failing to obtain the appropriate approvals within the
Conservation District for $14,000.00;

2. CGM, LLC is fined an additional $1000.00 for administrative costs associated
with the subject violations;

3. CGM, LLC shall pay all designated fines and administrative costs (total
$15,000.00) within (60) days of the date of the Board's action;

4. CGM, LLC shall either remove the improvements or apply for an After the
Fact (ATF) Conservation District Use Application (CDUA) within 60 days of
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the date of the Board's action for the subject unauthorized land uses to
determine its final disposition;

5. That in the event of failure of CGM, LLC to comply with any order herein,
CGM, LLC shall be fined an additional $2000 per day until the order is
complied with;

6. That in the event of failure of CGM, LLC to comply with any order herein,

the matter shall be turned over to the Attorney General for disposition,
including all administrative costs.

Respectfully submitted,

K. Tiger Mills, Staff Planner
Office of Conservation and Coastal Lands

for submittal;

gl

PETE(R T.YO , Chairpgrson
Board of Land and¥atidgalResources
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Oct-03-05 08:12am  From~CARLSMIT“-BALL MAUI

L4 03:¥pm  From=STATE HlS(\_ < Preservation U DI WU ( " l':nz-nf uurl'uuu.las/ua r_‘F;:]ﬁ
,/.lg-d me/- :Mfm-— ) w
» Co. BOFD CF LANG 250 NATUSAL SESCUAEET

CrEERON ON WATER RESCLIFEE WasSOMENT

:I_,-.\;{r - Pﬂmﬂéig _ﬁzj ‘ oa?“‘.» o
~aE# Yy o . [ ) - DIRECTRA -
T 2gr-H 76 - WO Y. @)
UDASTY DIREFTRIN - WATER
OF HAWA COMmRSIOH ON WAV O s
DESARTMENT OF LAND AND NATURAL RESQURCES NS PP e LA S AT
HISTORIC PRESEAVATION DIVISION oA RS ATIDR
| kBT G, POt 5 DO -
80 KAMOIILA BOULEVARD STATEPAR)
Ocinber 28, 2004 KAPOLE!, iANAll 35707
Mr. Gicn bend LOG NO: 2004.3210
Department of Public Works and Environmental Management - DOC NO: 041PCD36
Development Services Agnvnistratan
250 Satih High Street
Waliuku, Hawail 36793

Dear Mr. Uena,

SUBJECT: REYISED: Chapter 6E-42 Historic Preservatian Raview —Final Piaz Revicw for the
Proposed ‘lao Valley Large-Lat Subdivision (File No.: 3.2047) [County/DSA]
Walluky Ahupua'a, Wailuku District, islang of Mauj

TVIC: (3) §:-3-002:por. of 001

Those are aur revigad cafrimants pertaining 1o the Final Plat Review far sha Froposed 'lao Valley Large-
Lot Subdivision. Our praviaus comments (SHPD DOC NC.: 041 0CD4BAOG NO.: 20D4.1873)

— racammend that na action be 1aken on tha Sy ec3 permit application unl) an arshaeciegical Inventary

survay has been condusing of the proposed subdivision to detemnine whaeiher significant mstorfc sites are
present.

We understand the purpase of the subdivision IS 10 pravids access cusaments 10 two axisting water tanks
Jacalcd QN Twa SEPATAIE partions oF TMK: 3-3-002.pef. of 001. (Watar tank #2 13 Iocated on Lot A-1-A and
water tank &2 is locased oy Lot 1A-1 -B of tis subdivision). ©n March 28, 2004, Erik Predencksen,
Xamanek Researches, conducted a fisld inspection of the two existing water tank sites. ‘Tne third it of
the proposed subavision .01 A-1-C) Was not included in this field ingpaction, nor nave we raceived a
raport documenting e Andings of the recammended inventery survey \a date.

There were no historic prupenties laentified in the vicinity of the existing waer tanks during the field
inspection. Hawaver, 3 segment of the Waihe's Dieh (SIHP £0-50.04-5187) was notext 10 the wast of the
1ank Sites. In adaien, tv > previeusly iqentified hioric sites (SIHP 50-50-04-5195. 8 passible planiation
gra wall/platform; end Si-P-5136, a saral and shell surface scanar) wers documented during the
\nventary susvey af the Vigiluku Country Estates, jacaleds on an sujacent property.

Basea on (he fndings of (he fiaid inspectian, we nelieva there wera "ha histeric propeniies affectea” quring
ihe proposed undeftaking. However, we request the uppordunity to review any permited actians Tor ine
pontian of land currently Jusignated Lot A-1-3.
It ypu have any questions, please call Cathigen A. Dapher at 652-8028.
Chitid o

4?%:@. chninen. Admini Strator

State Historic Praservatun Division
CD:en

o. Michael Foley, Sirecier, Deps of Planning, 250 S. High Streat, Wailuku. Hawall 86783
Cuhural Resouling Commission, Planning Dept. 250 S. High Street, Walluku, Hi 98733
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Exhibit E-6
View (looking east) from Southeast corner of Waper Tank Site (Proposed Lot A-1-A)

Exhibit E-7
View (looking south) of Water Storage Tank across Proposed Lot A-1-A

EXHIBIT 7




Exhibit F-3
Aerial Photo of Construction of Wailuku Country Estate Roadways and Project Area on
December 19, 2003

Exhibit F-4
Aerial Photo of Completed Water Storage Tank and Access Road on January 20, 2004
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Exhibit E-3
Access Road looking West
towards Water Tank site

Access Roar g We
Towards Gate at Northeast comer of Tank site

EXHIBIT 2
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Roadway and Site Photographs

EXHIBIT 1%




Exhibit F-1
Aerial Photograph of Project Area Taken on October 20, 2003

Aerial Photograph of Access> Road and Water Storage Tank Site
Taken on November 20, 2003

EXHIBIT 14




Exhibit E-4
View of Northeast corner of WtT ank Site (Proposed Lot A-1-A) from Easement 1

Exhibit E-5
View (looking south) from Northwest corner of Water Tank Site (Proposed Lot A-1-A)

EXHIBIT |5
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Page 1 of 1

330020010000

WATEMU . WAHI HO'OMALU LIMITED PAR
Assessed Values ; B
Property Class "+ AGRICULTURAL

Land Value $2,706,800

Land Exemption $0

Net Taxable Land Value $71,100

Building Value $0

Building Exemption $0

Net Taxable Building Value $0

Total Taxable Value $71,100

Homeowner Class

Last Updated: 10/23/2006
Printed on Wednesday, October 25, 2006, at 8:28:49 PM EST

Powered by Akanda

EXHIBIT |7
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Page 1 of 1

330020010000

WATEMY WANT HOTOMALU LIMITED PAR
Assessed Values N 1
Property Class CONSERVATION

Land Value $500

Land Exemption $0

Net Taxable Land Value $500

Building Value $0

Building Exemption $0

Net Taxable Building Value $0

Total Taxable Value $500

Homeowner Class

Last Updated: 10/23/2006
Printed on Wednesday, October 25, 2006, at 8:18:38 PM EST

Powered by Akanda
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18/16/2886 B8:53 2787972

COUNTY OF MAUI

LAND USE & CODES ADMINISTRATION
DEPARTMENT OF PUBLIC WORKS AND WASTE MANAGEMENT
250 SOUTH HIGH STREET - WAILUKU, HAWAII 86783
(808) 270-7250

Application for Building Permit

INITIAL
1 clim &N exemption under HAS B444.2(7) and harchy cerity that this
Iy for my ) uza and rat for Uga of ascupancy by the
ganaral publle. | funther sardly that such buliding ar siructure wilt not be
oifared fof sale ot laasa Wilhih one vear attar complatian, and have read
> and undasstand the Discloaure Slatemeant raquired by HRBYS 444.2(7).

Fulzaly claiming an axomption is a vialatian of 1444-3(7) and caiies a
fina of forly parcent (40%) of 1he tolal contract price, of other amatinta as
alipulated in 8444-23{c}.

! clglm ) rom ine pravislons of HRS Choptar 484, ragulring
cartification nnd stamping of plans by & ragistared archibect or sttuetural
engineer as pormitted Lnder 6484-13(},  $ furthir certify that | will
reoord this sxemption with tho Buranu of Conveyances as requirad by
1484-13(e).

L

Approval is granted autject lo compliance with the use rgulatiens sot
ferih In HAS Chapter 205 and the Land Use Commigsion's Rules &
Regulationg. Tho ownor will provids notlon of these use reguiations to
futuira ownart, hains and assigas. | ackaowledge thal | have recalved
fram the County of Maul a copy of MRS 82054.5,

[

Applicant oertifias tnat he/ahe haa detmfmined It there are any rextrlotive
covanants appiicable to the proposed construction on subject propery and il
50, that the structurs herein applied for conforms with said covenants.
Applicant acknewledges thal County hag na responeibility to determine
confarmance with covenanta and hareby agrees to defend and hold County
harmiess from any and all claims arising out of any alleged bmach thoreof,

SIGNATURE OF OWNER OATE

| heraby eertify that | am a bona fida contracter licansed in the State

FOR LANDQ HSE & CODES ADNMIMISTRATION USE ONLY

DEY SERY ADMIN

FERMIT NUMBER

DATE ISSURD

N AGENCY

P

; & warss bepr.

e (& HEALTH DEPT.

A

L m/slﬁe PREV BUREAU 2

8

q M Luca EnGR

E

P o Lucasoa

U .

;‘ lﬁ PLANNING DEFT,

E

51 O wweo
ACCEPT. VAL 2 Y
PERMIT NEE_§ ITAA

FEMARRS: -

Y b sy

of Hawail. .
X {{2% (O3 [FRoweT NAE
RE OF CONTRAGTOR PAT Watluku Counecry Hetates Water Tanmk # 2
Weﬂmm_L”’__u p
M.
WEFLIOATION NG, T E PLAT FAR (Y553 QOSUPA) UP
E'{%émg_c& ML 2l 3lo02 |qo -
7= K OWNERSHIF | ZONE oon ganE |
01/22/03  l(s) 1 A, &~

. H :k“ IEE IﬁwNﬂ STAEET

APPLICANT: PLEASE FILL IN AREA BELOW (TYPED)
NATURE OF WORK (CHECK ALL THAT APRLY)

4 v

Off Remd E.ilLrél Countyry Estates [ ]NewBuLDING [ ]FeENcE [ ] FOUNDATION ONLY
PROJECT ASOHESS (TGN ARD IS TRIET] [ ]metammawall [ ] sHElLONLY [ ] RELOGATION
Waelluku, Hawald [ ] apomien [ ]AuyEramaN | ] RECONSTRUCTION
TEGAL OWNER (FULL NANE) NAME) [XxX] mise. srauerure [ ] REPAIR [ ] oEmouTioN
A L [ ] siTEWORK [ ] seawaw BWIMMING FOOL
MAILING ADDREES (INCLLOE ZP CQDE) NQW OCCUPIED AS ¥
P, 0. Box 1237, Kemuela, HI 096743 N/A Water Tank
LEBHEETENANT (%) DIMENSIONG WALLY
TARILING ADDRESS ANCLUEE 2P COBE] PARTTTIONS FOUNGATION
LEGGEE/TENANT (2) FLOCRS ROOF
(LiNG RES! LUt e 5] CEILING BASEMENT PLOOH
T'-‘LAN MAKER LIGENSE ND. [ ‘j SEWER RODF OVERHANG ESTIMATED VALUE i
Rlchard Field PE 8423 ] RoNvDuAL S 2
WAILING ADDRESS (INCLUDE 2F CODE) O, BF UN , ORIES | FLOOR AREA Loﬂns!ﬂ" B2
HUILDER WCENGENG. | DISTANGE O NEAREST INTERIOR LOT BOUNBRY (FEET] NEAREST BLOG,
Goodfellow Brothers, Inc. A 7046
FATING ADDRESS (INGLUDE Z1F CODE] i
E. 0. Box 220, Kihed, HI 96753 879-8868
APPLICANT NAME
Gary Greenm
MAILING ADCRESS [INGLUDE 2P CODE] TELEPHONE NO,
P. O, Box 220 o .
Xihed, HI 96753
BIGNATURE OF APPLICANT TATE
Rav. B/82 OFFICE COPY
MR g e -q-«-——.,u.,\wr‘.m. !"‘:—.M_"-_. "o ST n..'.-."'“'h'l"i-'_'f"-"""' B I LI AP




“Notoh Incorrectly dertifisd
Inthe Patiion au the
‘Agricutural District
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